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l'NITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


-V- 

NICHOLAS HILDEBRANDT, 
LEONARD TORRES, 

ANGELD SEUO, «ad f 
JAMES DI DQMNICO, 


J 
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INDICTMENT 
74 Cr. 


Pf i rr» 




JUNU^ 



The Grand Jury charges: 

1. Frotn on or about the lat day of April, 1974, 
and continuously thereaxter up to and including the date of 

the filing of thts indictment, in the Southern District of 

(T"; 

New York, { [vi > 


j iYi l ’ 

NICHOLAS HILDEBRANDT, / Jl’li 1 7 IC ft 

LEONARD TORRES, h 

ANGELD SEI JO, and [ v.- 

JAMES DI DOMENICO, — 


fr 


the defendan® and others to the Grand Jury unknown, unlaw- 
fully, intentionaLiy and knowingiy combined, conspired, confederated 
and agreed together and with each other to violate Sections 812, 

841 (a) (I) and 84i(b)(i)(A) of Title 21, United States Code. 

2. It was pert of said conspiracy. that the said 

*• • • • 

defendant 8 unlewfully, intentionally and knowingiy would distribute 
and pos-ess with xncent to distribute Schedule I 
narcotic drug controlled suostaoces the exact amount thercof 
being to the Grand Jury unknown in violatiun of Sections 812, 

8nl(a) (1) and 841(b)(l)(A) of Title 21, United States Code. 
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OVERT ACTS 

In pursuance of the said conspiracy and to 
effect the objects thereof, the following overt acts 
were comnltted in the Southern District of New York: 

1. On or about the llth day of April, 1974, 
the defendants LEONARD TORRES and JAMES DI DOMENICO 
were in the vicinity of Latting and Edward Avenues, 

Rronx, New York. 

2. On or about the 18th day of April, 1974, 
the defencant LEONARD TORRES was in the vicinity of 
Latting and Edwards Avenues, Bronx, New York. 

3. On or about the 5th day of June, 1974, 
the defendants NICHOLAS HILDEBRANDT, LEONARD TORRES and 
ANGELO SEIJO were in the vicinity of Southern Boulevard 
and Fordham Road, at the Howard Johnson's Restaurant in 
the Bronx, New York. 

(Title 21, United States Code, Section 846.) 

SECOND COUNT 

The Grand Jury further charges: 

On or about the llth day of April, 1974, xn the 
Southern District of New York, LEONARD TORRES, JAMES 
DI DOMENICO, and NICHOLAS HILDEBRANDT, the defendants, 
unlawfully, intentionally and knowingly did distribute 
and possess with intent to distribute a Schedule I narcotic 
drug controlled substance, to wit, appro’- 4 ’nately 38.2 gratns 
of heroin. 


(Title 21, United States Code, Sections 812, 
841(a)(1) and 841 (b) (1)(A); and Title 18, 
United States Code, Section 2.) 
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THIRD COUNT 

The Grand Jury further charges: 

On or about the 18th day of April, 1974, in 
the Southern District of New York, LEONARD TORRES and 
N1CH0LAS HILDEBRANDT, the defendants, unlawfully, 
intentionally and knowingly did distribute and possess 
with intent to distribute a Schedule I narcotic drug 
controlled substance, to wit, approximately 161.5 grams 
of heroin. 

(Title 21, United States Code, Sections 812, 

841(a)(1) and 841(b)(1)(A); and Title 18, 

United States Code, Section 2.) 

FOURTH COUNT 

The Grand Jury further charges: 

On or about the 5th day of June, 1974, in 
the Southern D'.strict of New York, LEONARD TORRES, NICHOLÄS 
HILDEBRANDT and ANGELO SEIJO, the defendants, unlawfully, 
intentionally and knowingly did distribute and possess with 
intent to distribute a Schedule I narcotic drug controlled 
substance, to wit, approximately 259.5 grams of heroin. 

(Title 21, United States Code, Sections 812, 

841(a)(l) and 841(b)(1)(A); and Title 18, 

United States Code, Section 2.) 

FIFTH COUNT 

The Grand Jury further charges: 

On or about the 5th day of June, 1974, in the 
Southern District of New York, ANGELO SEIJO, the defendant, 
unlawfully, intentionally and knowingly did possess with 
intent to distribute, a Schedule I narcotic drug controlled 
substance, to wit, approximately 34.0 grams of heroin. 

(Title 21, United States Code, Sections 812, 

841(a)(l) and 841(b)(1) (A).) 
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SIXTH COUNT 

The Grand Jury further charges: 

On or about the 5th day of June, 1974, in 
the Southern District of New York, ANGELO SE1J0, the 
defendant, did unlawfully, wilfully and knowingly 
carry a firearm during the Commission of a felony, 
for which he could be prosecuted in a court of the 
United States to wit, the offenses charged in Counts 
One, Four and Five of this indictment. 

(Title 18, United States Code, Section 924(c)(2).) 


/ ■■ ,s' / ■ V -■ V.-> T. 

FOREMAN " 


t r 

/ itUj ,• L-lt l-lS* . 

PAUL J. CURRAN 
United States Attorney 
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United States of America 
vs . 

Nicholas Hildebrandt 


| Angelo Seijo 


(Prieant, j.) 


CHARGE OF THE COURT 


THE CLERK: The Court is about to Charge the 
jury. Any spectator wishing to leave will do so now or 
remain in their place until the completion of the Court's 


Charge. 


THE COURT: Mr. Riano and members of the jury. 


We are now at that stage in the trial where you will undertakfe 
your final function of jurors and here you perform one 
of the most sacred obligations of citir.anship, and that is 
acting as ministers of justice. You are to discharge this 
final duty in an attitude of complete fairness and impartiality 
and as was emphasized by me when you were first selected, 
without bias or prejudice for or against the government or 
the defendant as parties to this controversy. Let me state 
the fact that the government is a party entitles it to 
no greater consideration than that accorded to any other 
party to a litigation. By the same token it is entitled 
to no less consideration. All parties, individuals and 
government alike, stand as equals before the bar of justice 
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in this court. Your final role here is to decide and pass 
upon the fact issues in this case. You are the sole and 
exclusive judges of the fact. You determine the weight of 
the evidence; you appraise the credibility or truthfulness 
of the witnesses; you draw the reasonable inferences from 
the evidence and you resolve such conflicts as there may 
be in the evidence. I shall later teil you how you determine 
the credibility of witnesses. My final function is to instruci: 
you as to the law and it is your duty to accept these 
instructions as to the law and to apply them to the facts 
in the case as you may find them. Now, you are not to 
consider any one instruction which I give you alone as 
stating the law, but you must consider all my instructions 
taken together as a whole. 

With respect to any fact matter it is your 
recollection, and yours alone, that governs. Anything that 
the lawyers for the government or the defendant may have 
said with respect to matters in evidence, whether during 
the trial, a question, an argument or in summiions, is 
not to be substituted for your own rec »llection of the 
evidence in the case. So, too, anything that I might say 
during the trial or anything that I may refer to during 
the course of these instructions as to any matter in evidence 
is not to be taken in lieu of your own recollection. Now, 
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the attorneyß ln the case not only have the right, but 
1t ls thelr duty to make objectlon and to press whatever 
legal theories and arguments. They are simply performing 
thelr duty. Any evldence a3 to whlch an obJection was sustairiet 
by the court and any evldence ordered stricken out by the 
court must be dlsregarded ln lts entlrety. Put out of your 
mlnd any exchange whlch may have occurred durlng the trlal 
between the lawyers or between any attomey and the court. 

It ls not my function to favor one slde or the other or to 
crlticlze anybovly in any way whatsoever or to indlcate to you, 
the Jury,that ln any way I have any oplnion as to the 
credlbility of any wltness or as to the gullt or innocence 
of the defendant. That ls your function. It ia yours alone 
and I. leave lt entlrely wlth you. So please don't ascume 
that I hold any oplnion ln any mattere concemlng thls case 
and please do not reach any concluaions that I may have some 
attltude or that I may tend to favor one aide or the other 
ln the case. 

Of course as I told you when you were selected 
the lndlctment here ltself ls no evldence of the crlmea 
charged. Inatead an lndlctment ls merely the method or 
procedure under the law whereby persons accused of crlroes 
by a grand Jury are brought lnto court to have thelr 
gullt or Innocence determlned by a trlal Jury such as yourselvee 
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Therefore the indictment must be given no evldentiary value, 
but shall be treated by you only as an accusatlon. it 
1s not evidence or proof of a defendant*8 gullt and no weight 
or algnlflcance whatsoever la to be given to the fact that 
an Indictment has been retumed agalnst a defendant. He has 
pleaded not guilty and thua the govemment has the bürden 
of proving the chargea beyond a reasonable doubt. A 
defendant does not have to prove hla lnnocence. On the 
contrary, he la preaumed to be lnnocent of the accuaatlona 
contalned ln the Indictment. Thla preaumptlon of lnnocence 
was ln hla favor at the start of the trial, aa I believe 
I told you when you were aelected, lt contlnuea ln hla favor 

and remalna ln hla favor durlng tne course of your de- 

a 

llberatlon8 ln the Jury room. The preaumptlon of lnnocence /S 
removed only lf and when you the Jury are satlafied that 
the governmer.t haa austalned lta bürden of proving the 
gullt of the defendant beyond a reasonable doubt aa to a 
Charge that you are considerlng. Of courae unleaa you are 
ao convlnced y.*u must find hlra not guilty. Now, the question 
naturally comea up what la a reasonable doubt. Well, merobera 
of the Jury, those words almost deflne themselves. That la 
a doubt founded on reaaon, arlslng out of the evidence 
ln the caee or the lack of evidence. It ls a doubt which 
a reasonable person has after caref lly weighlng all the 
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evidence. A reasonable doubt is a doubt that appeals to 
your reason, to your judgment, to your common sense and 
your experience. It is not caprice or whim or speculation 
or conjecture or suspicion. It is not an excuse to avoid 
the performance of an unpleasant duty and it is not sympathy 
for a defendant. If after a fair and impartial consideration 
of all the evidence you can dandidly and honestly say you 
are not satisfied of the guilt of a defendant, that you do 
not have an abiding conviction of the defendant's guilt of 
the particular Charge, in sum if you have such a doubt as 
would cause you as prudent persons to hesitate before acting 
in matters of importance to yourselves, then you have a 
reasonable doubt and in that circumstance it is your duty to 
acquit. On the other hand, if after an impartial and fair 
consideration of all the evidence you can candidly and 
honestly say you do have an abiding conviction of a defendani's 
guilt, such a conviction as you would be willing to act upon 
in important and weighty matters in the personal affairs of 
your own life, then you have no reasonable doubt and under 
those circumstances it is your duty to convict. 

Reasonable doubt does not mean proof to a posi¬ 
tive certainty or beyond all possible doubt. If that were the 
rule few men, however guilty they might be, would ever be con- 
victed becasue it is practically impossible for a person to be 
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absolutely and completely convlnced of any controverted 
fact which by its nature la not suaceptlble of mathematlcal 
certalnty. For that reason the law ln a crlmlnal case la 
that lt ls aufflcient lf the gullt of a defendant la 
established beyond a reasonable doubt, not beyond all 
posslble doubt. Thla caae presents two aeparate counta for 
your consideratlon. Each count la a aeparate crime, lt 
chargea a separate crime, and they must each be consldered 
separately. You will be aaked to give a aeparate verdlct 
as to each count. Mr. SeiJo here la the only defendant 
on trial before you and he la the only person whoae gullt 
or innocence you will be asked to announce ln your verdlct, 
although aa I will explaln to you ahortly ln conalderlng 
hls gullt or Innocence you may have to determine the nature 
of the particlpatIon, if any, of Leonard Torrea, Nlcholaa 

Hildebrandt, Jamea DlDomenico or othera. But ln the determlna- 

♦ 

tlon of innocence or guilt you must bear in mind that guilt 
1 b personal. Hie gullt or Innocence of a defendant on 
trial before you must be determined separately wlth reapect 
to him, solely on the evidence presented against him, or 
the lack of evidence. Hie caae of a defendant Stands or 
falls upon the proof or the lack of proof of the Charge 
against him and not somebody elae. Now, you are not to 
speculate as to why Hildebrandt or DlDomenico or the othera 
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are not on trial before you at thls time. That's not 
a matter of your concem, nor ia the fact that Torrea 
haa teatlfled that he was convicted on hls plea of gullty 
in thia caae any evidence of Mr. Seijo's guilt, and you 
are not to concem yourselves as to what haa been referred 
to aa a prior proceeding or a prlor trial, Specifically 
you are not to apeculate a8 to who the people were who 
were in these prior proceedinga or what the outcorae of. 
thoae proceedinga was. You are to decide thia caae on the 
evidence before you in accordance with my inatructiona. 

Now, for your guidance in con8iderlng the evidence you have 
heard I must teil you there are two claaaea of evidence 
recognized and e.dmitted in the court8 of Juatice, upon either 
of which the Jurors may find an accused guilty of a crime. 

One ia called direct evidence and the other i8 called clr- 
cujn8tantial evidence. 

Direct evidence tenda to show the fact in laaue 
without any need for any other ampliflcaticn, although of 
courae there la alwaya the queatlon aa to whether it ia to 
be believed. Circum3tantial evldenoe ia evidence that tenda 
to show the facta from which the fact in issue may reasonably 
be inferred. It is evidence which tenda to prove the fact 
in lasue by proof of other facts which have a legitimste 
tendency to lead the mind to infer or conclude that the 
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facts sought to be established are true. There ls a 
very tradltlonal example glven. Sometlmes lt ls dlfflcult 
to teil merely by looking out the wlndow of a high buildlng 
whether lt ls rainlng outslde or not, but lf you see people 
passlng by ln the streets and have their umbrealla up 

usually coirie to the concluslon that lt ls rainlng, You 

’ * 

can’t aee the rain, but you have direct evidence, the evidenc 
of your own senses that the umbrellas are up and that 
constltutes clrcumstantlal evidence fron which you are 
entitled to conclude that lt jmst be rainlng. In other 
words, clrcumstantlal evidence conslsts of facts proved 
frora which the Jury may infer by a p.-ocess of reasoning 
other facts ln issue. Clrcumstantlal evidence, if believed, 
ls of. no less value than direct evidence for in elther 
case you must be convinced beyond a reasonable doubt of the 
guilt of the defendant before he may be convicted. Now, 

In determlning what evidence you will accept you must 
make your own evaluatlon of the testimony glven by each of 
the wltnessea and determlne what you believe to be the truth 
and the Jegree of welght you choose to glve that teatlmony, 

The testimony of a witness may fall to conform to the facts 
as they occurred because the witness ls lntentlonally telllng 
a falsehood, or because the witness did not accurately 
see or hear what he testlfied about, or because hls recollectlan 
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of the event ls faulty, or because he has not expre 3 sed 
hlra3elf clearly ln glving testlmony. There 13 no magle 

k 

formula by whlch you can evaluate teatlmony. You bring lnto 
thls courtroora all of the experlence and background 
of your llves. In your everyday affalrs you determlne 
for youraelves the rellablllty of Statements made to you 
by other people. The same tests you use ln your everyday 
deallngs are the tests whlch you apply ln your dellberatlons. 
You may of course conslder the Interest or lack of Interest 
of any wltness ln the outcome of thls case. A wltness 
who ls lnterested ln the outcome of a case ls not necessarlly 
unworthy of belief. The Interest of a wltness however 
ls a factor or a posslble motive whlch you may conslder 
ln determlnlng the welght and credlblllty to be glven . 
to hls testlmony. In dolng thls you may also conslder the 
testlmony of a wltness ls oorroborated by the testlmony 
of others or by documentary evldence or by exhlblts. You 
may also conslder the blas or prejudlce of a wltness, lf 
there be any, and the manner ln whlch a wltness glves 
hls testlmony on the stand, the appearance and conduct 
of the wltness ln glving hls testlmony, the opportunlty 
the wltness had to observe the facts concernlng whlch he 
testlfles to and the prohabillty or lmprobability of the 
testlmony ln the light of all the other events ln the case. 
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You may also conslder whether the wltness had any ; 


3 

motive to Ile. These are all Items to be taken into your 


4 i 

I 

conslderation ln determlnlng the truthfulness and weight. 


5 

lf any, whlch you will essjgn to that wltness' testimony. 

* 

6 

If such conslderations make it appear that there ls a 

• • 

7 

discrepancy ln the evidence you will have to consldtr whether 

• 

8 

this may be reconclled by flttlng the two wltnesaes' 


9 

testimony together. If that 13 not posslble you will 


10 

then have to determine whlch of two or more conflicting 


11 

versions you will accept. The testimony of a police offlcer 


12 

or a detective is not entitled to any greater weight or 


13 

credlbillty slmply by reason of his occupation or employment. 


14 

You will evaluate his testimony ln the same fashlon as 


15 

that of any other wltness ln the case. If you find that 


16 

any other wltness has wllfully testifled falsely as to a 

• 

17 

material fact you may, but you need not, disregard the entlre 

• 

18 

testimony of that wltness on the princlple that one who 

• 

19 

testlfies falsely about one material fact may testify falsely 

# 

20 

about everything, but you are not required to conslder such 


21 

a wltness as totally unworthy of belief. You may accept 


22 

so much of his testimony as you deera true and disregard 


23 

that whlch you believe ls false. You as sole Judges of 


24 

the facts determine whlch of the wltnesses you will believe. 

1 

1 

25 

what portion of their testimony you will accept and what 
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1 

weight to give to it. In the prosecution of crimes the 
govemment ls often called upon to use witne 3 ses who are 
accomplice3 ln the Commission of the crime itself. Thls 
ls particularly so in cases of consplracy. Conspirators 
do not publicly proclaim thelr lntentions to operate 
openly and lt often happens that only members of the con¬ 
splracy have evidence whlch ls relevant to and important 
in the case. However, experience has shown that accomplices 
may be motivated to place the responsibility on others 
than themselves, 

Leonard Torres ls an accomplice. An accomplice 1 s 
testimony should be closely examintd, weighed with care, 
checked with the facts whlch you find to exi 3 t in thls 
case and agalnst the evidence whlch may corroborate them, 
and then you should give the testimony such value or welght 
as you deem appropriate under the circumst&nces. in the 
federal courts accomplice testimony by itself may be suf- 
ficlent to convict lf, but only if it convinces you beyond 
a reasonable doubt. It is of course proper for you to conslder 
the Interest which a wltness has in the outcome of a case, 
whether that wltness be a defendant himself, a govemment 
wltness, a defense wltness or an accomplice wltness. A few 
more words about the testimony of the wltness Leonard Torres. 
He testlfied conceming his prior convlctlctlons for narcotics 
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crlmes. You may conslder these prlor convictlons ln decldlng 


3 s 

• 

whether hls testimony has been truthful and what welght. 


w 4 jj 

lf any, to glve to hla testimony. It ls one of several 


B 

5 I 

factors for your conslderatlon ln detemlnlng hls credlbillty 


6 1 

and welghing hls testimony. Torres also admitted that 


7 1 

he had lied when he testlfled ln this court prevlously 


8 

by failing to dlsclose a marijuana convlctlon ln North 


9 

Carolina whlch was a felony there but he offered an 


10 

explanatlon as to hls false testimony. Xf you conslder 


11 

hls explanatlon to be satisfactory you need not regard 

■ 

12 

hls prlor testimony as belng a purposeful falsehood nor 


13 

need you conclude that he commltted perjury on that occaslon. 

1 

14 

But lf you find that Torres intentlonally perjured hlmself 


15 

about.hls prlor marijuana convlctlon ln North Carolina, 

1 

16 

this means that he ls an admitted perjurer and you are 


17 

instructed that the testimony of an admitted perjurer should 


18 

always be consldered with cautlon and weighed wlth great 


19 

care. These are matters for your conslderatlon ln determining 


20 

what welght to glve to hls testimony and as I mentioned before 

9 

21 

these questions and all questi^ns about the facts or about 


22 

the welght or credlbillty of testimony or significance of 


23 

evldence are questions for your sole conslderatlon, Now, 


24 

the law permits a defendant upon hls request to testlfy 


. 25 

ft 

ln hls own behalf. The testimony of the defendant ls before 

• 
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7 

8 

9 

10 
11 
12 
13 


you and you must determine how far lt ls credit e. The 
deep personal Interest vjhich every defendant has in the 
result of his case ehould be consldered ln determining 



the credibility of his testimony. You are instructed 
that Interest may create a motive for faloe testimony 
and the greater the Interest the 3tronger ls the temptation 
and that the Interest of a defendant is of a character 
posse8sed by no other witness and is therefore a matter 
which may affect the credence that should be placed on that 
testimony. However, that ls also a matter entirely for you 
to determine uslng your ovm common sense and conslderlng 
all the evldence in the case. Now, the law permits you in 
determining whether gul'lt has been proved beyond a reasonable 


15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


doubt to consider along with all the other evidence ln the 
case the conduct of u defendant including Statements knowingly 
made and acts knowingly done upon being informed that a 
crime has been comraitted. When a defendant voluntarily 
and intentionally offers an explanatlon or cakes some 
Statement tendlng to Show his innocence and this explanatlon 
or Statement is later shown to be false, the Jury may 
consider whether this actlon by a defendant points to 
a consclousness of gullt. Ordinarily it is reasonable to 
infer that an innocent person does not usually find it 
necessary to lnvent or fabricate an explanatlon or Statement 
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tending to establlsh hie innocence. The govemment contends 
in thia case that the defendant Seijo when arrested by 
Sergeant Plynn on the evening of June 5 , 1974, knowingly 
made the false Statement that he was waitlng for his girl- 
friend. The defendant denies that he ever made any such 
Statement to Sergeant Plynn, This is an issue of fact . 
for you to decide. If you find that the defendant gave 
a false Statement to a law enforccmer.t official ln an 
attempt to exculpate or exonerate himself, you may consider 
whether such a false Statement is circumstantial evldence 
froro which consciousness of guilt of criminal Intent may 

l« 

be inferred, for as I mentloned before it is reasonable 
to infer that an innocent person does not ordinarily find 
it necessary to invent or fabrlcate an explanition.^or 
Statement tending to establlsh hls Innocence, Whether or 
not there is any evldence of a false, exculpatory Statement 
by this defendant and whether or not such evldence, lf you f ind 
any in the case, polnts to a consolousness of guilt and 
the slgnificance, lf any, to be attached to any such Statement 
are all matters for your own determlnation. A false Statement 
ls knowingly made lf made voluntarlly and intentlonally 
and not because of mlstake or aocldent or some other Innocent 
reason and the Jury will always. bear in ralnd that the law 
never lmposes upon a defendant in a criminal case the bürden 

t 

SOUTHtRN DIS1KICT COURT REPORTERS. US. COURTHOIIM 
FOLEY SQUARE. NEW YORK. N Y. - 7»I IU.’Ü 








I 


rgh 13^ 


um 


or duty of calling any witnesaes or producing any teatimony. 
Durlng the trial you heard some transcriptions or tapes, 
Members of the Jury, the whole queation of eavesdropping 
is a matter of serious philosophical diapute ln the country 
today and I know that there are many people who believe 
that nothing ahould ever be taped and others who believe 
that it is perfectly all right to listen in on everything. 
These great issues are not your concem in this case. . 
Obviously a party to a conversation, in this case Detective 
Scamardella, can testify to the conversation and if he ean 
testify to what was 3aid it is perfectly proper to have a 
transcript or tape which can also testify to what was said. 

A tape is often used to corroborate the oral testimony 
of a witness who was the party to a conversation and that 
is all that was sought to be done in this case. You are 
to declde the case fairly on the basis of the facts and 


the law and by giving a verdict here you are not asked 
to determine whether or not you agree with the policles 
or the laws relating to tapes. Now let us tum to the 
specific charges against this defendant in this indictment. 

The first oount charges that the defendant Jtngelo 
SeiJo and Leonard Torres, Nicholas Hildebrandt and James 
DiDotnenico and others conspired to violate the federal 
narcotics laws. The count 1 I am referring to is the 
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conepiracy count and it reads as follows: 

The Gr arid Jury charges: 

1. Fron on or about the Ist day of April, 1974, 
and continoucly thereafter up to and includlng the date 
of the fillng of thls lndlctment, ln the Southern Dlstrlct 
of New York, Nicholas Hildebrandt, Leonard Torres, Angelo 
Seijo, James DlDomenlnco, the defendants, and others 

to the Grand Jury unknown, unlawfully, unintentionally and 
knowlngly comblned, consplred, confederated and agreed 
to go and wlth each other to violate Sectlons 8123, 84l(a)(l) 
and 84l(b)(1)(A) of Title 21, United States Code. 

2. It was part of sald consplracy that the 
sald defendants unlawfully, lntentionally and knowlngly 
would dlstribute and possess wlth lntent to dlstrlbute 
schedule 1 narcotio drug controlled substances, the exact 
amount thereof belng to the Grand Jury unknown, ln Violation 
of Sectlons 812, 84l(a)(l) and 84l (b)(1 )(a) of Title 21, 
United State* Code. In pursuance of the sald consplracy 
and to effect the objects thereof the following overt 

acts were committed in the Southern Dlstrlct of New York. 

It then lists three acts and I will read the alleged overt 
acts to you very shortly. Now, members of the Jury, the 
essence of the crime of consplracy ls an agreement or 
an understandlng to violate other laws. It ls an entlrely 
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separate and different crime from the substantive offense 
to which is the obJect of the conspiracy. Before you may 
convlct the defendant of the crime of conspiracy each of 
the following essential elements must be establlshed to 
your satisfaction~beyond a reasonable doubt, 

I will now glve you the elements of the crime 
of conspiracy. First, the exlstence of a conspiracy aa 
described in the indictment from on or about April 1, ,1974, 
and continuously thereafter up to and including June 5 , 1974, 
to distribute heroin and to poßsess heroin with the intent 
to distribute. . * 

Second, that the defendant Angelo Seijo asso.ciated 
himself with the conspiracy and he became a nember of it 
and the third.that one of the conspirators committed 

«• 

at least one of the overt acts set forth ln the indictment 
at or about the time alleged in the Southern District of 
the State of New York. Thoae are the three separate elements 
and lf the govemment falls to establish each of those 
three essential elements beyond a reasonable doubt then 
you must acqult the defendant on the conspiracy count. 

If the government succeeds in its proof it is your duty 
to convlct him on that count. Now, what is a conspiraty? 
Well, a conspiracy for our purposes is simply a combinatlon 
or an agreement among two or more persona to comrait a crime. 
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A consplracy is soroetimes called a partnership in a 
criminal venture. To establish the existence of a conspirac 
the Bovemment is not required to Show that two or more 
persona sat around a table and entered lnto a solemn pact 
orally or in writing stating that they formed a consplracy 
to violate the law setting forth the details of their plana, 
the means by which the unlawful project is to be carrled 
out or setting forth the part to be played by each conspirato 
Indeed it would be extraordinary if there were ever such 
a formal docuraent or specific oral agreement. Your conrnon 
sense will teil you that when men and warnen undertake ^to 
enter into a criminal consplracy much is left to unexpressed 
underStandings, Conspiratora do not usually reduce their 
agreements to writing or publicly broadcast their plans. 

Prom its very nature a consplracy is almost invariably 
Beeret in its origin and execution. It is sufficlent-to 
prove the existence of a consplracy if two or more persona 
in any manner through any contrivance, impliedly or taoitly, 
com? to a common understanding to violate the law together. 
Express language or specific words are not required to 
indicate assent or attachroent to a consplracy. In determining 
whether there has been an unlawful agreement you may Judge 
acts and conduct of the alleged conspiratora which are done • 
to carry out an apparent criminal purpose. Tire old adage. 
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actions speak louder than word3, ls applicable here, 

Usually the only evldence avallable la that of disconnected 
acta which,however, when taken together ln connectlon wlth 
each other may show the existence of a consplracy to secure 
a partlcular result Ju3t aa satlsfactorily and concluslvely 
as roore direct proof would ahow. Proof concernlng the 
accomplishment of the Objects of a consplracy may be the 
raost persuaslve evidence of the existence of the consplracy 
ltself, Success of the venture, lf you believe lt was 
auccesBful, may be the best proof of the existence of the 
agreement. However, the offense ls complete when the unlawful 
agreement ls made and any single overt act to effect the 
Object of the consplracy ls thereafter committed by at 
least one of the consplrators and the crime of consplracy 
ls committed whether or not the defendants accompllshed 
successfully what it ls alleged that they conspired to do, 
Now, the second element as I mentioned ls proof of membership 
in the consplracy, individual membership. If you do conclude 
that a consplracy as charged dld exist, then you must 
consider whether the defendant SeiJo was a menber of that 
consplracy, That la whether he participated intentionally 
ln the consplracy wlth knowledge of its unlawful purposes 
and ln furtherance of its unlawful objectives. To find 


that the defendant was a member of the consplracy you must 
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find that he knowlngly and lntentlonally participated 
thereln. Thu3 mere knowledge of the exiotence of the 
conspiracy or mere knowledge of any Illegal act on the part 
of an alleged consplrator or mere as8ociatlatlon wlth one 
or more of the consplrators ls not aufficlent to eetabliah 
SeiJo's membership ln the conspiracy. 

The government must prove beyond a reasonable 
doubt that thls defendant was aware of lts baslc purposes 
and obJects; that lt entered Into the conspiracy wlth a 
specific crlmlnal lntent, that ls.wlth a purpose to vlolate 
the law. So lf a defendant wlth understandlng of the , 
unlavful character of the conspiracy lntentlonally engages 
ln actlons or advlses or asslsts for the purpose of furtherlni 

the Illegal undertaking, ln thls case the dlstrlbutlon 

* 

and sale of heroin, he thereby becomes a knowlng and wllful 
partlclpant and a consplrator. A single act of the defendant 
such as accompanylng a consplrator to asslst hin ln the 
sale of heroln roay be aufficlent to draw hiia wlthln the 

amblt of the conspiracy. However, slnce convlctlon for 

s 

conspiracy requires an lntent to partlclpate ln the unlawful 
enterprlse, the single act ltself must be such that you 
roay reasonably Infer from it such an lntent or there must 
be Independent evldence of hls own acts or Statements to 
prove that thls defendant had some knowledge of the broader 
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consplracy beyorl his single act. Now, during the course 
of the tri'il rererence has been made to Exhlbit 4 whlch 
ls said to oe 7.6 gram of heroin sald to have been ln 
the defendants' possesslon and left by him ln the pollce 
car whlle he wa3 handcuffed. Now, the possesslon of thls 
heroin if you find that he had lt ls not charged as a „ 
crlmlnal act ln thls case. You are not to speculate why 
thls ls so nor ls the possesslon of thls small amount of 
heroin in Exhlbit 4, if lndeed he had it, to be regarded 
by you as prejudicing the defendant in your mlnds ln any 
way as to the crime.!» charged herein. But if you find that 
the defendant was ln possesslon of thls heroin and that 
thls Exhlbit 4 bore some identiflable relationship to.>. 
the other heroin whlch ls alleged to have been distributed 
as a part of thls consplracy, it could be considered by you 
as some evidence of the defendant's membershlp in the 
consplracy with knowledge of the unlawful purpose of the 
consplracy. Also it may tend to corroborate Torres' testlmony 
that he saw Mr. Seljo take thls sample earlier, thls exhlbit, 
and the testlmony concerning lt can only be considered by 
you for these limited purposes and not as proof of possesslon 
vf the other heroin referred to ln the case by Mr. Seljo. 

Of course if you don't believe that Seljo was the one who 
placed or left the heroin in Exhlbit 4 in the pollce car. 
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th»n you must disregard that exhiblt entlrely and you put 
lt entlrely out of your oonslderatlons ln the case. You 
will recall that I haue sald that the defendant must have 

acted knowlngly, wllfully and Intentionally. What do these 

« 

words mean? They mean dellberately; they mean lntentlonally. 
In other words, you must be satlsfled beyond a reasonable 
doubi. that the defendant acted wlth knowledge, consclously 
ln an exerclse of hls own will. The words knowlngly and 
wllfully are opposed to the idea of an lnadverent or 
accldental occurrence. An act ls done knowlngly if it ls 
done voluntarily and purposefully and not becauae of mistake 
or accldent or mere neglect or some other lnnocent reason. 

An act ls done wllfully lf lt ls done knowlngly and de¬ 
llberately. 

Wllfully does not mean that the defendant ln ad- 
dltlon to knowlng what he was dolng must also suppose that 
he was breaklng any partleular Statute. How, knowledge 
and lntent exists ln the mlnd. lt ls not posslble to ^Look 
lnto a man's mlnd to see what went on and the only way 
you have for arfivlng at a declslon ln these questlona., 
ls to take lnto conslderatlon all the facts and clrcumstanees 
shown by the evldence, through the exhlbits, and to determlne 
fron all such facts and olrcumstances .«hether the requlslte 
knowledge and lntent were present at the time ln questlon. 
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Direct proof ls unnecessary, Knowledge and lntent may be 
inferred by you from all the surrounding circumstances. 

Now, the third element of the crime of consplracy is that 
one of the conspirators must have commltted an overt act as 
alleged ln the indictment ln furtherance of the consplracy. 

An overt act ls any step, actlon or conduct whlch ls taken 
to achieve, accompllah or further the objective of the 
consplracy. The purpose of requlrlng proof of an overt act 
ls that whlle partles might consplre and agree to vlolate 
the law, after they reach that agreement they may change 
thelr roinds and they may do nothing to carry lt lnto effect 
and lf that happens, If it was only talk, then no crime 
has been commltted. The overt act need not be a crimlnal 
act ln ltself nor it need be the very crime whlch is the 
obJect of the consplracy, It is not necessary for the governm« 
to prove that each member of the consplracy commltted or 
partlcipated in any particular overt act since the act 
of any one consplrator done in furtherance of the consplracy 
becomes the act of all of the other members. Also the 
government Is not required to prove each overt act alleged 
ln the indictment, The overt acts charged in this indictment 
whlch I told you a moment ago I would read later on are 


as follows. 


1. On or about the llth day of April, 1974, the 
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defendanta Leonard Torrea and James DiDomeninco were ln the 
vicinlty of Latting and Edward Avenue, Bronx, New York, 

2. On or about the l8th day of April, 1974, 

the defendant Leonard Torres was ln the vicinlty of Latting 
and Edward Avenue, Bronx, New York, 

3. On or about the 5th day of June, 1974, the 
defendanta Nicholas Hildebrandt, Leonard Torrea and Angelo 
Sei Jo were ln the vicinlty of Southern Boulevard and Fordhain 
Road at the Howard Johnson 1 s re8taurant in the Bronx, New 
York, 

Now, I lnatruct you, raembera of the Jury, that 
Bronx County is part of the Southern Di8trict of New York, 

That 1 b all that I have to aay with respect to the 
conspiracy count and I will now tum to the other count 
in the indictment, lhis count charges the defendant Seijo 
with an actue.1 or aubatantive Violation of the federal 
narcotica laws; that ia that on June 5, 1974, the defendant 
either distributed or poaaessed with intent to dlstribute 
herein, It reads as followa: 

The Grand Jury further charges on or about 

4 

the 5th day of June, 1974, in the Southern Diatrict of New 
York Leonard Torres, Nlcholaa Hildebrandt and Angelo SeiJo, 
the defendanta, unlawfully, lntentlonally and knowingly 
did dlstribute and posoesa with lntent to dlstribute a acheduls ; 
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narcotic drug controlled substance,to wit, approxlmately 
259.5 grama of heroin. 

New, the elements of this crime are ao follows: 

The first element of this crime will be satisfied 
if you find that the defendant elther lntentlonally dis- 
tributed or knowingly possesaed heroin with an intent to 
diatribute. If you find either dlstribution or possession 
with intent to diatribute, this element is satisfied even 
though as I read it to you the word and is used instead 
of the word or. The word diatribute means the actual 
constructive or attempted transfer of the drug. The word 
possession means either actual, physlcal possession of the 
heroin, that is to say, having it in your hands, or auch 
power or control over the heroin that the defendant could 


move it himself or c«*use others to move it or deliver it 

4 

at his direction. That is what is knovm as constructive 
possession. The word intent refers to a person*s state of 
mind. Thus the terra possess with intent to diatribute means 
to control possession of a narcotic drug with a state of 


mind or a purpose or an intent to transfer it or cause, it 
to be transferred to such a customer. 

The second element is that the substance whlch was 
distributed or possessed with intent to dlstribute was 
in fact heroin. This second element is satisfied if you 
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2 i 

believe the stipulated testimony of the chemlst that the 



3 i 

content3 of Exhibit 3 is hereoin. 



i 

4 

The third element ia that ln distributing heroln 

i 



5 

or ln posse38lng it wlth lntent to distrlbute lt the 


• 

6 

defendant acted knowingly and wllfully. As tc thls element 


• 

7 i 

you should conslder and apply all that I have previously 



8 

instructed you on the subject of what constltutes knowlng 



9 

and wilful behavlor and unlawful partlclpatlon ln a crime. 



10 

New, as to thls count, lt ls not necessary 



11 

that the govemment show that the defendant Seijo hlmself 



12 

actually commltted the crime charged; that he hlmself 



13 

actually dl3trlbuted or possessed wlth lntent to distrlbute 



14 

the heroln. The law provides in thls regard that a person 



15 

who aids and abets another to commit a crime is Just as 



16 

ßuilty of that crime as lf he commltted it hlmself. Therefore, 


• 

17 

you may find the defendant guilty of thls count lf you 


• 

18 

find beyond a reasonable doubt that he, the defendant SeiJo, 



19 - 

alded or abetted one of the other named persons in the 



20 

comroisslon of thls crime. Before you can convict a defendant 



21 

of aiding and abetting you must be satisfied beyond & 



22 

reasonable doubt that the crime itself was commltted by 


1 

23 

Torres or Hildebrandt and that thls defendant consciously 



24 

associated hlmself wlth the crime wlth the lntent that 


ft 

25 

hiß conduct would help it succeed. You must be convlnced 




• 
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beyond a reasonable doubt that he v/as knowingly and 
wilfully doing soiriething to aid the commisßion of the crime 
by Torres or Hildebrandt or both of them or to forward 
the cojrani8slon of that crime by either or both of them; 
that he was a conscious and knowing partlcipant in the 
crime wlth a stäke in its outcome or a purpose to make 
it succeed rather than Just a mere witness or a spectator 
or bystander on the scene of a crime committed by another. 

A few concluding remarks, members of the Jury. 

Under your oath as Jurors you cannot allow any 
consideration of the punishment which may be inflicted 
upon the defendant if convicted to influence your verdict 
in any way or in any sense to enter into your deliberations. 
Ifce duty of imposing sentence rests exclusively with the 
court and your functlon is to weigh the evidence in the 
case and to determine whether or not the govemment has 
proved the defendant's guilt beyond a reasonable doubt 
as to either or both of these counts solely upon the basis 
of such evidence and the law. You are to decide the case 
upon the evidence and the evidence alone and you must not 
be influenced by any assumption or conjecture or sympathy 
or any inference not warranted by the facts until proven 
to your 8atisfaction. If you fall to find beyond a reasonable 


doubt that the law has been violated you should not hesitate 
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II 

2 

for any reason to find a verdict of acqulttal. But on 


3 

the other hand if you should find that the law has been 


4 

violated as charged you should not hesitate because of 


5 

sympathy or any other reason to render a verdict of guilty 


6 

as a clear waming that a crime of this character may not 


7 

be committed with impunity, The public is entitled to be 


8 

a8sured of this« Now, a Word about deliberating. Each Juror*s 


9 

vote is equal to that of every other Juror and each Juror 


10 

is entitled to his or her own opinion. Each of you should. 


11 

however, exqhange views with your fellow Jurors, Talk„it 


12 

over, That is the very purpose of Jury dellberatlons, to 


13 

discuss and consider the evidence, to listen to the argumenta 

i 

14 

of your fellow Jurors and to do so patiently and courteously. 


15 

to present your individual views, to consult with one an- 


16 

other and to reach a verdict baBed solely and wholly on 


17 

the evidence lf you can do so without vlolence to your 


18 

individual Judgment, but each one must decide the case for 


19 

hijnself or herseif after discussion with your fellow Jurors, 


20 

but you should not hesitate to change an opinion whlch you 


21 

hold which after discussion with your fellow Jurors appears 


22 

erroneous in light of the discussion viewed against the 


X 23 

evidence and the law, However, if after carefully welghlng 


24 

all the evidence and llstening to the arguments of your 


25 

fellow Jurors you entertain a conscientious view that differs 
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froin the rest you are not to yleld your judgment slrcply 
because you are outnumbered or outwelghed. Your final 
vote must reflect your individual conrcientioua Judgrcent 
as to how this case should be decided. As to any count or 
as to either count a verdict must be unaniroou3. Now, in 
the course of your deliberating you may desire to have some 
part of the testiroony read to you. If so I ask you first 
to discu8s it and exhaust your collective recollection 
and please to be specific about what you wish to have 
read so that there will be no difficulty locating it. Do 
not call upon us to read testiroony unless you believe it is 
reasonably necessary for your purposes. It may be that 
you will want to see one of the exhibits or perhaps all of 
the exhibits. You may find that you are uncertain as to 
the meaning of some part of my instructions. Now, in any 
such case if there is anything you need to assist you in 
your work you will send out a note to the court through 

* 4 

the foreraan. Now, all comnunications will be signed and 

i 

delivered to the marshal by Mr. Riano, Juror nurober 1, 

kt 

who is the foreman of this Jury, and I should admonlsh you 
tat this time to please do not indicate in your note as 
to how the Jury may be dlvided, or what the vote may be 
or anything llke that. That is not to be disclosed ln any 
note. if you ask for a copy of the indlctment by note that 
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1 

2 

1 

will be sent in to you, but as I noted to you before 


3 ; 

II 

the indictment i3 merely a Charge or an accusation and * 


1 

4 ij 

it has no status as evidence. Let me flnally sura up your 


5 

duty in terms of the oath that you took when this case 


6 

began, and that is without fear or favor to anyone you will 


* 7 

well and truly try the issues between this defendant 


8 

and the government of the United States based solely upon 


9 

the evidence and the court's instructions as to the law. 


10 

It is important to the defendant, it is important to the 


11 

government. 


12 

At this time would the clerk please swear the 


13 

marshals. 


14 

(The marshal was swom.) 


15 

(Two altemate^ Jurors excused. ) 


16 

THE COURTt Members of the Jury, I am golng to 


17 

ask the rest cf you to remain seated where you are whije 


. 18 

I confer with the attomeys in the next room and see if 


19 

there are any additional instructions which they would 


20 

like to have me mention to you or anything I roay not have 


21 

covered in my previous Statement. 


22 

Now, in this regard I ask you not to discuss the 


23 

case while seated in the box because it is possible I might 


24 

find it proper to give you additional instructions which 


25 

you may not yet have received, so please remain in the box. 
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Don't discuss the ca3e and be in the custody of thc U.S. 

I 

Marshai v;hile I confer with the attorneys. 

(In the robing room.) 

THE COURT: Mr. Portuin, do you have any other 

requests? 

MR. FORTHIN: No, your Honor. 

THE COURT: Mr. Lipson, any exception you took 
earlier today you need not repeat and your record will be 
deemed protected aa to that and as to your requests to 
Charge. Is there anything other or further that you wish 
to take up with me at thi3 time? 

MR. LIPSON: Your Honor, I would like to nate my 

objectlon to your Honor's reference to the protection of 
the public at the conclusion of your Charge. 

THE COURT: I have to say to you that that 

Charge has been approved many, many times in this Circuit 
and is certainly appropriate in a narcotics case. All right, 
for what good lt is you may have an exception as to that, 

MR. LIPSON: Your Honor, there is one other- 

matter which we haverft directed our attention to, We have 
that problem with the blackboard with the diagram. 

THE COURT: I instructed Mr. Portuin to produce 
an accurate replica of that diagram and I asked him to 
mark it in evldence. I do remember that at one point he 
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tendered you a copy of that drawlng and I don't remember 
you aaying that was satisfactory or not. 

HR. LTPSON: He did shcrw me the drawlng and as 
I recall lt was identlcal to the blackboard and I would 
have no obJection to our marklng lt now so ln the event 
the Jury asks for that we can hand lt ln without any problera. 

THE COURT: I will mark lt now at thls time . 
to complete the record, but whether they would be able 
to refer to the diagram itself by carrylng lt out to them 
or havlng them come ln the courtroom I will reserve further 
decislon on. That must be dor.s Decause that can be erased 
ovemlght by the custodlal 3taff and then there mlght Jbe 
an arguraent as to what was on lt. You have to protect 
your record when you use the blackboard. Please give . 
lt to the clerk. 

(Government Exhlblt 14 recevled ln evidence.) 

THE COURTs Anythlng further? 

MR. LIPSON: No. ... 


20 

21 

22 

23 

24 

25 


TOE COURT: All right. 

(In open court.) 

THE COURT: Members of the Jury, I have nothing 
further to say to you at thls time and I ask you to withdraw 
to the Jury rooro and commence your dellberatlons, please. 

(At 3:45 P.M. the Jury commenced dellberatlons.) 
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THE COURT: We will be in recess. Please don'.t 
go too far away so the clerk can find all of you. 

(Recess.) 

(At 5:20 P.M. a note was received from the Jury.) 
(Jury not present.) 

THE COURT: Qentleraen, I have a note received 

t 

at about 5:20 marked Court's Exhibit 2 for Identification. 

We would like the copy of the Judge's ruling 
on the two charges and it is signed by Mr. s. Joriano. 

The note is not entirely clearito xne. I believe perhaps 

we would be well advised to take it up first thlng in^ 

« 

the moming and let the Jury go. I wouldn't give them any 
copy of tny Charge. If they want any part read over I 
would read it to them agaln. — 

MR. FORTUIN: My only concem, Judge, is perhaps 
we ought to clarify it now, I hate to send the Jury home 
in what sounds to me like a confused state. 

THE COURT: It is not necessarily a confused 
state. They have asked for additional Information which 
I told them they could do. 

MR. FORTUIN: I don't widerstand what, your 

Honor, they mean. 

MR. LIPSON: We are confused perhaps. 

THE COURT: I thlnk it ’best to take it up tomorrow 
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rnoming when they are clear ln thelr ml. ds and at that time 
I will ask them to be more specific about it. The clerk 
will please bring in the Jury. 

(Jury present.) 

(Note marked Court Exhibit 2.) 

» 

THE COURT: Members of the Jury, I have received 
your note and I belleve that in view of the hour lt would 
be more convenient for all of us if I were to take up the 
matter rai3ed by your note with you first thlng tomorro' 
moming, so I will recess for the day and I would like 
to have you retum directly to the Jury room ln the rear 
of the courtroom and assembie there at 10 o'clock tomorrow 
morning. Now, I want to make several points with you before 
you go, The case should notbe discussed by the Jurors, 
ezcept when all the Jurors are present and able to partlcipatr 
in discussion. Therefore, if any of you meet or anybody 
happens to come into the room a 11ttle bit early, don’t 
dlscuss the oase. Do your dellberatlng only when you are 
all together. 

Secondly, do not dlscuss thv :ase with any non- 
Juror dur.ig the time that you will be home tonlght and 
until you get here tomorrow. Do not read anythlng in any 
newspaper or hear any televlsion or speak to any attomey 
or party or witnessand don't visit any address or scene or 
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place that's mentioned in the evidence. It is ab3olutely 
essential that nothing corae into your minds which would 
affect your ability to decide this case except only on. the 
evidence you heard in the courtroom, so please be absolutely 
certain that you adhere to ray iailes in that regard. Now, 
it is also essential that all of you be here tomorrow morning, 
Ve have no altemate Jurors any roore. We must have 12 Jurors 
in order to continue our deliberations, so please take 
good care of yourselves and be in good health and I will 
see you all at 10 o'clock tomorrcw sind at that time I .. 
will talk about the note. 

(At 5:30 P.M. the Jury was excused.) 

THE COURT: Mr. SeiJo, you are instructed under 
the terms of your bail that you are to be here at 10 o'clock 
tomorrow morning. Do you understand your obligations in that 
regard? 

THE DEFENDANT: Yes, Sir. 

THF COURT: I would like all of you to Just walt 
a few mlnutes so that you don't bump into the Jury on .their 
way out of the bullding. I will see you all in the morning. 

MR. 1 LIPS0N: Your Honor, I am scheduled to appear 
at 9:^+5 before Judge Knapp which is two floors below. I ahould 
be here by 10. 


THE COURT: Plne. Try to be as prompt as you can, 
See you tomorrow. 

(Adjourned to A.M., September 19, 1975.) 
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UNITED STATES OF AMERICA 

v. 

NICHOLAS HILDEBRANDT 
ANGELO SEIJO 


Septenber 19 , 1975, 
10:00 A.M. 


(Trial resumed.) 


(In open court, jury not present.) 

THE COURT: My intention is to bring the jury 

back in and ask them to make their note a little more specific 
ask them to go out say what they v/ant and inform them I am 
unable to givc them a copy of the Charge, but I will be able 
to read back any part or all parts of it. 

All right, will the clerk please bring in the jury. 

(Jury present.) 

THE COURT: Good morning, members of the jury. 

I have been thinking about this note and I am going to isk 
you, as soon as I finish speaking, to please return to the 
jury room and sec if you could give me your request in a litt ! 
more specific form. First may I say that I have no copy of 
my instructions which I can give the jury. I read mos*, it 
from the notes that I have nsed in different cases and things 
that I write out in pencil and I don't have enough copies. 

It is not the usual practice in this courthouse to give copies 
of the judge's instructions to jurors. Rather our traditio.** 
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practice is to road it out loud. New, I would reread it 
if you want me to. I would have the court reporter reread it 
if noed be. I would read parts of it. But wbat I would like 
you to do, perhaps in the interests of time, and let me assure 
you first that I am willing to do anything which will assist 
the jury which the jury wants the court to do in this area. 

If it is simply a fact that you would like to have the court 
reenumerate the elements of each Charge— do you remember 

I 

I gave you the number of elements as to each count which the 
government must prove beyond a reasonable doubt if they 
are to obtain a conviction, as to those you could simply teil 
me that you want the elements read. if you want to have 
the whole Charge read, if there is any particular identifiabl, 
Part of the Charge that you want to have read, I would like y,n. 
to Iust specify to me what you would like by discussing it 
with each other first and then sending out another note. Wouic 
you do that? m making this request I certainly don•t mean 
to cnticize the note. I know that none of you would under- 

i 

stand some of the mechanical Problems I would have about trying 
to give you a copy of the Charge if that is what is requested 5 
here and I assume that is what is being asked for. Now would 
you please return to the jury room and discuss what you would 
like and give the marshal another note which would be a 
little bit more specific. 
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(At 10:10 P.M. the jury rcturnod to the jury 
room to continue deliberations upon their verdict.) , 

(At 10:17 A.M. a note was received from the jury.) 

I 

(Tn open court, jury not present.) 

i 

THE COURT: I have another note. It says "Your j 

. 

Honor, we request that the element of each Charge be read to 
us. Thank ycu." 

That will be marked Court's Exhibit 2. 

(Note marked Court's Exhibit 3.) 

MR. LIPSON: Will your Honor reread not merely 

a Statement of what the elements are, but the elaborate dis — 
cussicn of what each element involves? i 

THE COURT: I hadn't intended to do that, Mr. 

Lipson. Is there a request that I do it? 

MR. LIPSON: I would request that they be told ' 

not only what the elements are, but what is involved with 
respect to each element. It seems to me if the jury wasn't 
sure of the elements we can't assume that they are aware of —f 


THE COURT: I will make an effort to summarizc wha£' - 
involved in them if that's your request. In the absence • 

of the request, however, I would simply read the elements. I 

Are you sure you want me to do that? , 

MR. LIPSON: Yes, your Honor. ; 

MR. FORTUIN: I would assume you would cover j 

• 

I 
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aidinq and abettinq. Obviously that' s critical to the elemer*-. 

THE COURT: They haven't asked ne to identify aid: »-• 
and abettinq, but I would list aidinq and abettinq as an 
clement and I didn't expect to explain what it was, but in 
view of Mr. Lipson's request I suppose I would have to teil 

j 

v/hat constitutes aidinq and abetting. 

MR. FORTUIN: My guess is that v/ould be the area 

where they have Problems. 

(Jury present.) 

THE COURT: Members of the jury, I have your 

clarifying note. The body of it reads "Your Hor.or, we re- 
quested that the elements of each Charge be rercad to us. 

Thank you." 

. It is signed by your foreman. 

I 

Now, you will remember I discussed the two separat- 
counts or charges and the first one that I discussed was 
what we had referred to for simplicity as the conspiracy cou-' 

I point out to you that before any person r.ay be convicted 
of the crime of conspiracy each of the following essential 
elements must be established to the satisfaction of the jury 
beyond a ressonable doubt. The first of these elements 
is the existence of a conspiracy as described in the indictment 

I 

from on or about April 1, 1974, and continuously thereafter up 
to and including June 5, 1974, knowingly and intentionally 
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2 

to distribute it. That's the first element. , 

• 

3 

The second element. The second element is that 


4 

|; the defendant Ant ? el ° Seijo knowingly and wilfully associated ! 

• 

5 

himself with the conspiracy. in other words, that he be- j 

V 

G 

came a member of it and did so intentionally, knowingly 


7 

and wilfully. 


8 

The third element which must be proved is that i 


9 

one cf the conspirators named in the indictment committed at 


10 

least one of the overt acts set forth in the indictment at , 


11 

or about the time alleged and did so in the geographic 


12 

limits of the Southern District of New York, which I told 

1 


13 

| you before includes Bronx County. I pointed out to you 


14 

1 

that if the government failed to establish each of those 


three essential elements to your satisfaction beyond a 

• 

16 

reasonable doubt then you must acquit the defendant on 

• 

17 ! 

i 

• 

the first or the conspiracy count and if the government suc- j 


18 

| 

ceeds it is your duty to convict him on that count. 


19 

Now, I stand ready, members of the jury, if 


20 

you wish me to do so to explain further any of those words 


21 

that I have used, such as knowingly and wilfully and in- ! 


22 

tentionally er anything eise that may be of concern to you 


23 

with respect to either count. 


24 

1 

Now the second or later numbered count which I i 

• 

» 

25 jj 

1 

discussed after I finished my discussion of the conspiracy | 



_ ! 
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count is what wo generally rofer to for simplicity as the 
substantive count and that count chargcs the actual crime 

I 

of distributinq and knowingly possessinq heroin with intent 
to distribute it as distinguishod frcm a criminal aqreement 
to do so followed by an overt act. Now, the elements, 
the three elements which must be proven to your satisfaction 
with respect to that count are, first, that this defendant, 
Angelo Seijo, intentionally, knowingly and wilfully dis- 
tributed or possessed heroin with intent to distribute, or 
that he knowingly, wilfully and intentionally aided and 
abetted that sort of possession or distribution of heroin 
by someone eise who actually did so. I explained all of 
those words to you, including possession and I will repeat 

I 

any of those explanations you may want to have me do. 

i 

The second element of the substantive count is that 
the substance distributed or possessed was heroin. 

I 

The third element is that in doing so the defendant 
must have acted knowingly as opposed to innocently or 
negligently or as a result of some mistake. Now, I believe 
that constitutes a response to your question. I want to 
emphasize my availability and willingness to discuss any 
other point in my instructions which may be of interest or 
concern to the jury and I also ask you to please stay where ' 
you are for just a few minutes and don' t speak with each othejr 
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while you are 1 the jury box so that I can consult with 
the attorneys in the event that they may believe that there 
is something additional I should say in response to your last j 
note. So please be patient and you will resume your de- 
liberations in just a moment. 

(At the side bar.) 

MR. LIPSON: Your Honor, I will withdraw my 

request for further instructi ons. I think this is sufficientj 

THE COURT: You understand I am entirely willing 
to do so if you have any specific request. j 

I 

MR. LIPSON: I understand. 

TUE COURT: How about you, Mr. Fortuin? . 

MR. FORTUIN: If they want further amplification 
they can recuest it, your Honor. 

(In open court.) 

i 

THE COURT: Would you kindly resume to the jury 

room and resume your deliberations. 

(At 10:26 A.M. the jury returned to the jury room 
to continue their deliberations.) 
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Cite ei SU FJd 135T (1975) 

2. Constitution»] Law <*=»268(5) 


UNITED STATES of America, 
Appelle«, 

r. 

Angelo SEIJO and Nicholaa 
Hildebrandt, Appellant*. 

Nos. «4. 681, Docket» 74-2313, 74-2436. 

United States Court of Appeals, 
Second Circuit. 

Argued Feb. 13, 1975. 

Decided April 23, 1975. 

Defendants were convicted in the 
United States District Court for the 
Southern District of New York, Lloyd F. 
ölacMahon, J., of conspiracy to violate 
federal narcotics laws and distribution of 
herein, and they appealed. The Court of 
Appeals, Holden, J., held that where wit- 
ness' prior record and false concealment 
of record, had it been known to jury, 
would have exerted compelling impact 
on his credibility which was decisive fac- 
tor in case and could have affected re- 
sult, Information undisclosed through 
prosecutorial neglect, that witness who 
admitted delivering narcotics to police de- 
tective and whose uncorroborated testi- 
mony provided only evidence connecting 
defendants with such deliveries, had prior 
criminal record for possession of marijua- 
na and defendant’s false testimony deny- 
ing any prior conviction deprived defend¬ 
ants of fair trial. 

Reversed, new trial granted. 


l. Criminal Law <o=»1134(3) 

Where evidence that witness had 
prior criminal record was uncovered öft¬ 
er notices of appeal h*ul been filed, Ap- 
pellate Court wou'.d consider Claim that 
such undisclosed Information deprived 
defendants of fair trial rather than re- 

m. inding to trial court f<>r dispositioo of 
vlr.im by way of motion for new trial on 

‘ of "newly rilscovered evidence. 
. <: ila'.es Crim.Proc. rda 33, 18 U.S.C.A. 


Suppression by prosecution of evi¬ 
dence favorable to accused upon request 
violates due process, where evidence is 
material, to guilt or to punishment, irre- 
spective of good faith or bad faith of 
prosecution. 

3. Criminal Law <*=»945(1) 

A new trial is not called for every 
Lnstance where a combing of prosscutor’s 
files after trial has disclosed evidence 
possibly useful to defense but not likely 
to have changed verdict; yet, when reli- 
ability of particular witness may be det¬ 
erminative of innocence or guilt, new tri¬ 
al is required if false testimony could in 
any reasonable likelihood have affected 
judgment of jury. 

4. Criminal Law <*=»919(1) 

Where there was neglect rather 
than prosecutorial miaconduct in not dis¬ 
closing evidence, higher Standard of ma- 
teriality of evidence is required to war- 
rant granting of new trial; the test is 
whether there was a significant chance 
that evidence could have induced a rea¬ 
sonable doubt in minds of enough jurors 
to avoid conviction. 

5. Criminal Law c=»633(l), 700 

Despite presence of other impeach- 
ing material available to jury, where 
witness’ prior conviction of possession of 
marijuana and false concealment of prior 
record, had it been known to jury. would 
have exerted compelling impact on wit- 
ness’ credibility which was decisive fac- 
tor in case and could have created suffi- 
cient doubt in minds of enough jurors to 
affect result, undisclosed Information 
that witness who admitted delivering 
narcotics to police Uetective and v hose 
uncorroborated testimony provided or.ly 
evidence connecting defendants with de¬ 
liveries, had prior criminal record and 
false testimony denying any prior convic¬ 
tion deprived defendants ol fair trial. 
Comprehensive Drug Aimse Prevent’.on 
and Control Act of 1910, § j —d—, 

40l(a)(l), (bXU(A). iOR. 21 U.S.C.A. 

8L2, S4l(a)(l). (n)(l)(A). 3-iö. 


ONLV COPV AVAILABUF 
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Michaei A. Young (Legal Aid Society), 
New York City (William J. Gallagher, 
New York City, on the brief), for appel- 
lant Seijo: Sidsey M. Offer, New York 
City, for appe’.iaat Hildebrandt. 

The—it LL Fortuin, Äset. U. S. Atty. 
(Paul J. Carraa. U. S. Atty. for the S D. 
N. Y„ Liwreoce S. Feld. Aast. U. S. 
Atty., oo the brief), for appellee. 

Betöre HAYS and FEINBERG. Cir¬ 
cuit Judges and HOLDEN,* District 
Judge. 

HOLDEN. District Judge: 

Angelo Seijo ar.d Nicholas Hildebrandt 
appeal fron judgments of conviction en¬ 
tered upon jury verdicts returned on 
July 30, 1974, before the Honorable 
Lloyd F. MacMahon. The indictment, in 
Count One, charged Seijo, Hildebrandt, 
Leonard Torres and James Di Domenico 
with conspirscy to violate the federal 
narcotics laws from April 1, 1974, to 
June 14, 1974. in violation of 21 U.S.C. 
§ 846. Count Two charged Hildebrandt, 
Torres and Di Domenico with distribut- 
ing approximately 38 grams of heroin on 
April 11, 1974. Count Three charged 
Torres and Hildebrandt with distributing 
approximately 162 gramä of heroin on 
April 18, 1974. All four defendants were 
charged with distributing 260 grams of 
heroin on June 5, 1974. Count Five 
charged Seijo with possessing, with in- 
tent to distribute, approximately 34 
grams of heroin on June 5, 1974. Counts 
Two through Five charged violations of 
21 U.S.C. §§ S12, 841(a)(l), and 

8-'.l(b)(l)(A) (1970) und 16 U.S.C. § 2. 
Count Six charged Seijo with carryinjjj a 
firearm during the Commission of the 
fclonies specified in Counts Or.e, Fo'.,r 
and Five, in violation of 18 U.S.C. 
$ 924(c)(2). This count w:w severed pri- 
or to triai and subsequently dismissed 
with 'die consent of the Covernment. 

Or tiie firs» mornin g of tri.il. Torres 
p!t\ui- i! irn'y t» Court Or : <>f the in- 
dirtm ar.d later tosti*‘i«.d for the 
('.ii' :r. The jury fou.nl Hilde- 


brar.dt guilty on all counts. Seijo was 
found guilty on Counts One and Four; 
he was acquitted on Count Five. Di Do- 
menico was found guilty on Counts One 
and Two. Hildebrandt and Seijo wer« 
sentenced to concurrent terms of fifteen 
years confinement with three years spe¬ 
cial parole on each count. Di Domenico 
was sentenced to a term of imprison- 
ment of five years to be followed by % 
special parole term of three years. 
Torres was sentenced to a period of pro- 
bation for five years on the special con¬ 
dition that he participate in a communi- - 
ty narcotic treatment program. Counts 
Two, Three and Four were dismissed 
against Torres. Di Domenico did not ap¬ 
peal. 

The essence of the Governments caae 
against both appeltants resides in the 
testimony of Leonard Torres. Admitting 
that he delivered the narcotics charged 
in the indictment, Torres tcstified Hilde¬ 
brandt was his source. Seijo was depict- 
ed as the man behind the Operation. 
During the pendency of this appeal. and 
about five months after the triai, the 
Government discovered in its fiies that 
Torres had lied to the prosecutor alter 
he agreed to cooperate and had falseiy 
testified at the triai in stating he had 
never been convicted of a criminal of- • 
fense prior to his arrest in this caM l 
A lthough the defense had requested this 
Information before the triai, it was re- 
ported by the Assistant United State» 
Attorney, in Charge of the case. that 
Torres had no prior record. Approxj* 
mately four weekß before the triai. oa 
July 2, 1974, a Federal Bureau of Invw_ 
tigtttion criminal Identification sheet was 
received in the office of the United 
States Attorney. The rejtort -set forth 
that Torres had a criminal record: that 
he was convioted in 1969 of p*j*seaa'.ou ot 
rr-irijuana at Fayetteviüe, North Carci.- 
iv.i. He received a susper.ded »e.'itencu J- 
tv. o years and was pluct-d on or-ii-aties 
for a four y. \r term situ! fined 
Ti e ronlmlling quoatirm 1 >r rvva*' J 

'w r the undi.veiosed ' '.,orrr. '• 


•i ■ t ,:.-u stj-.-t Duirict C u f .• • irict of v-o ;'.r.t. ><u:n by '.-*i<xu— »• 
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Torres' false concealme.nt of it deprived 
the appellants of a fair trial. 

[I] 3ir.ce the question was not 
preserted *o the trial court, we are 
ca'.Ied upon the decide the issue on the 
record p.-esertted on apoeal. 1 See United 
States v. 3ada!amente, 507 F.2d 12, 18 

Zd C:t. IS74). cert. den.-U.S.-, 95 

S.C- 1555. 43 L.Ed.2d 776 (1975). In 
r-easari -g the likely impact of the sup- 
r.-essed material, it is important to first 
?der the strength of the Govem- 
—er.t's caae apart from the evidence giv- 
by Torres. 

Detectiva Joseph Scamardella of the 
New \ ork City Police Department was 
ass'.gr.ed to the Drug Enforcement Task 
Force. On April 10, 1974, Scamardella, 
posir.g as a Heroin dealer, was introduced 
Sy a police informant nametl Tom Frano, 
to J arr.es Di Domenico and Leonard 
Torres. The introduction was effected 
to enable Detective Scamardella to pur¬ 
chase heroin. Torres and Di Domenico 
to'd Scamardella that their "source” had 
an eighth kilogram of heroin for another 
purchaser, but his man was unwiliing to 
break it up to seil a half ounce. Detec¬ 
tive Scamardella informed Torres that 
he would take a full ounce,—“to see 
«hat the stuff was like.” A further 
meeting wa3 set up for the foliowing 
dav, April llth. The second meeting 
was in Scamardella’s automobile; Frano 
«as his passenger. They were joined by 
Torres and Di Domenico, whc delivered 
11 grams of heroin and received $600 in 
recortled currency. 

A week later, on April 17, lü7t, Sca- 
manlella te’.ephooed Torres requosting 
•* not her purchase of heroin. A meeting 
'»n April 18th, in the Bronc, ri-sulted in 
ilel:v »ry of «t pack tge by Torres *»f 
1-J grams of heroin !•. return for 
1 casli. Detective Arthur Dri.'knr, whn 
r " J ruaint:. To» l survt-ili irre of r> • trr rs- 
■ v ’-‘ to i>>. ••• ! 7o’—vs *'> M ;*!;!os U'.'tieh 

'■ • •<:« •• • !'; Ih- ... --nt 

‘ • •« the I.<. r ,:n >»t : br. *f rh »• :V 

hi h.i. r ... i-.r i re i.:! n 

* .1 'ii'. ii.- ■!■ in! -ni 
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Bar in the Bronx. Torres emerged from 
the bar in conversation with appellant 
Nicholas Hildebrandt. Both returned to 
the bar and after a short interval Torres 
departed. Detective Drucker followed 
Torres’ car, but later lost it. 

On the foliowing day Detective Sca¬ 
mardella called Torres again in an effort 
to purchase one and one-half kilograms 
of heroin. Torres informed him that his 
“man,” mentioning the word “Nick,” 
would be willing to seil a half pound. 
No sale resulted. 

On June 3, 1974, Scamardella called 
Torres again, seeking to purchase two 
packages of heroin, of an eighth kilo- 
gram each. The foliowing day Torres 
agreed to supply the two packages for 
$9,200. On June 5, Scamardella proceed- 
ed to a meeting with Torres at Howard 
Johnson’s Restaurant, located near the 
Bronx Zoo. Torres, after a telephone 
call, informed Scamardella that in fif- 
teen minutes they could leave the res- 
taurant and then pick up the narcotics. 
Scamardella, not wanting to disrupt the 
surveillance, resisted the move on the 
pretext that he didn’t want to carry 
$10,000 in cash to another location. He 
requested Torres to deliver the packages 
to him at the restaurant. Torres agreed, 
but went on to say he would have some- 
one with him, for protection, when he 
returned. 

An hour later Torres returned in a 
yellow Toyota, which he parked a block 
away from the restaurant. He was fol¬ 
lowed by a Chevrolet which was occupied 
by appellants Hildebrandt and Seijo. 

I iiey jiarkeil two car lengtfc» from the 
Toyota. To-ros appro -oh-d the Chevro- 
’el an i takvcd to t'f-• occupants. Torres 
returned to the Tio ota, romoved a 
hrown p r bag a::d m*>tt in»si ’■ Sei;o 
On Torres’ s'grrtl. Seih» >; Jnf.» Tov- 
f *ta, ru sie a U-lum i.r.d dr.u ; at -'„ w 
bei>?:>.il T..rr.-s, he uri'krd t,.- 

•l -i '.ri.' 1 v ''-."iv 1h- : •— 1 • ;>ori 

* , t l*N f• V. »N l . . -'••<! I»’*:4 

.t* r ii. • ’ tt i- •«! :i V . 

i i :.*i i'i» : • • i • , v» ; .»* . 
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ward the restaurant parking lot. There 
Torres approached Scamardella, who was 
ssated in his parkad car. Torres deliv- 
ered the paper bag to Scamardella, who 
ther. got out of his car to remove the 
frort the trunk of his vehicle. In 
so dt'.r.g. he signaiied the surveillance 
•^ea— '.hat he had the package. As he 
gava the —or.ey to Torres the officers 
s'atit: by m.oved in and arrested 
Xtrrts and SeemardeltaL The paper bag 
ccrtaized 217 graros of heroin. The ap- 
oe'.’.art Hilcebrandt was arrested in the 
Chevrolet oarked a short distance away 
frort the restaurant. The appellant Sei- 
jo was arrested in the Toyota which he 
had rarked headed in and against a re- 
tairdr.g wall in the restaurant parking 
area. 

Sei'o was removed from the Toyota, 
to'.d to tuace his hand3 on the top of the 
vehit'.e. In this posture Seijo was 
friskei. har.dcuffed and ordered into the 
left side of the rear seat of a two-door 
po’.ice car. Shortly thereafter Torres 
was brought to the sarne vehicle and se- 
ated on the rear passenger side. Seijo 
was observed by one of the police offi¬ 
cers to be moving about in the rear seat; 
he informed the arresting officers that 
his r.ar.dcuffs were too tight. Seijo wa3 
taken out of the car and the rear seat 
was removed. A small package of her¬ 
oin, identified and received in evidence 
äs Goverament's 4, was retrieved from 
the area under the left rear seat. Count 
Five charged Seijo alone with the posses- 
sion of the package found in the police 
car and he was acquitted of this Charge. 

On the morning following the arrest. 
Hildebrandt, under questioning hy De¬ 
tective Drucker, stated his source of »up- 
ply was one Dominick Lessa.' He ck*- 
scrihed the exclusive method of contact 
v, i’h Le>sa. There was r.o implication of 
the r.ppeilant Seijo in Hiidebrandt’.s 
Statement. Although th'.s testimony in- 


dicates Hildebrandt was involyed in nar- 
cotic traffic, there is no evidence to con- » 
nect his dealings with Lessa to the nar- s 
cotics delivered by Torres to Scamardel- -4 
la. 

The Govemment’s chemist testified * 
that the substance which Torres deliv—i 
ered to Detective Scamardella on April i 
11, 1974, and June 5, 1974, matched the • 
composition of the heroin seized from. Di i 
Domenico and that found under the rear • 
seat in the police vehicle. 

Such is the sum and substance of the 4 
Government’s proof against the appel- - 
lants, taken separate and apart from the-4 
testimony of Leonard Torres. His testi- * 
mony provided the only evidence to con- -* 
nect the appellants with the deliveries -c 
Torres made to Detective Scamardella.. 

At the time of trial Torres was twen-o* 
ty-four years old. He testified he first-! 
became involved with narcotics while - 
serving in the Army in Vietnam in 1969. 
He became addicted to opium at that 
time In 1970, at Fort Bragg, North 
Carolina, he received an honorable iiis- 
charge. After returning to his horr.e in 
the Bronx, Torres became addicted to 
heroin to the extent of using, by injec- 
tion, two or three bags daily. He testi¬ 
fied he was not i$sing drugs at the time 
of his arrest; that he had become a par- 
ticipant in a methadone program in Jan- 
uary. 1971 and continued with it at the 
time of his arrest and during the tr.aL 
Torres testified that he knew Frano- 
and Di Domenico through the methadone 
program. Frano had asked him it' he 
could supply him with heroin. Torres 
replied he would find out. Later the 
defendant Di Domenico told him ‘hat 
Frano had made the surre request of 
him. Torres and Di Domenico ngreed to 
“soe if wo could get him 'Frano) aonte- 
thirg." According t;> To*r"s’ ie»t;monv 
they i'.rtive to the ;»;.;>«lin:U Hil* ebrandli 


<1 ibov-, the y.ry o juC <t rrv ap- 
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horr.e, where the transaction was ar- 
rar.ged, and celivery was made to Detec- 
tive Scarr.ardeila. 

Thereafter, in response to a teitphone 
ca’.l from Detective Scamardella, Torres 
testified he met with Hildebrandt at 
Neckles Beach Bar to arrange the sale of 
an eighth küogram of herein for §4,900 
:r. April IS, 19T4. Torres testified he * 
pic.-:ed up the narcotics for this deal at 
Hildebrar.dt’s home and returred the 
"■irc."äse price to Hildebrandt. Accord- 
r.g to Torres, he received none of the 
procesds of this transaction. 

The .T.ost damaging aspect of Torres’ 
unco.-roborated testimony, as it relates to 
the appeüant Seijo, derives from his nar¬ 
rative concerning Frano’s subsequent re- 
cuest for three ounces of herein. Torres 
stated he obtained the three ounces from 
Hildebrandt; one in payment for his 
Services in the prior sale, and two ounces 
• for Frano, which Torres said he received 
on consignment. Torres testified he 
turned the three ounces over to Frano; 
but Frano disappeared and has not been 
. found. Hildebrandt informed Torres he 
was responsible for the two ounces con- 
signed in the amount of §2,400 and in- 
suted on payment. Later, according to 
Torres, in the middle of May, Hilde- 
hrandt requested Torres to go to Neckles 
Beach Bar, where he met with Hilde¬ 
brandt and Seijo. Both appellants asked 
Torres when he was going to come up 
with the monty. According to Torres, 
Seijo told him—“Listen, I'm the guy be¬ 
find the whole thir 1 lent Nick all 
; this money, and I nt to be paid for 

t it." Later Seijo ti .-atened—‘TU kill 
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mother 

and fat 
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talked only to Hildebrandt, but Seijo 
was sitting at the bar next to him. Hil¬ 
debrandt agreed to supply the herein. 
When Scamardella called again the 
meeting at Howard Johnson’s was set up 
for June 5, 1974. Torres testified that at 
the first meeting at the restaurant he 
had two friends with him, “Pooch and 
John” who accompanied him for protec¬ 
tion. They were parkt ’ across the 
Street. 

Torres testified he called Hildebrandt 
at the Neckles Beach Bar. Hildebrandt 
directed Torres to proceed to that loca- 
tion. “Pooch and John” followed, but 
Torres dismissed then en route.* Torres 
dld not teil his friends that he was deal- 
ing ii> narcotics. Torres continued on to 
Neckles Beach Bar. Hildebrandt was 
not there so Torres called him at his 
shop. According to Torres, Hildebrandt 
and Seijo met him in front of the shop 
where Torres received the herein fron 
Hildebrandt. Hildebrandt and Seijo fol¬ 
lowed Torres to the restaurant. Torres 
testified that Seijo never handled the 
package that was delivered to Scamar¬ 
della. However, he stated that earlier in 
the day he saw Seijo put a smaller pack¬ 
age in his pants pocket. 

At the conclusion of his direct testimo¬ 
ny Torres was asked by counsel for the 
Government: 

Q. Other than when you were ar- 
rested on that night, June 5, 1974, 
have you ever been arrested before? 

A. When I was—when 1 was a kid 
\vc took bats and balls out of a park 
house. 

Q. And were you arrested for ' it? 

A. Yes. 


Q Whal was tue rcsult of that 
charge' Were you ronvirted.' 
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thing. This is betöre I was 16. I 
♦hink I was 14. 15 years old. 

~ Torr es was asked on cross examination 
cor.cenir.g his involvenent with drugs: 

Q. Die they ever pick you up in the 
Ar ~y - 3 r ts'. r ^ 

.V. No. sir. 

q Thsy never picked you up in the 
Amy for usir.g drugs’’ 

A. No. sir. 

Q. AD r.£-- 

TrJj 'estimony was untrue. At the 

tine i* was givea, as will later appear, 
its falsity. althosigh known to Torres, 
was unxr.owtj to tne Assistant United 
States Attorney who conducted the trial. 

Seijo testified in his own dfense; Hil¬ 
debrandt cid not. Seijo had no prior 
arrests or convictions. He testified he 
did r.ot use drugs. He knew the appel- 
lant Hiliebranöt t’nrough the latter’s 
marriage to Mrs. Seijo's cousin; how- 
ever, he der.ied any knowledge that Hil¬ 
debrandt was engaged in narcotic traf- 
fic. Seijo testified that he worke<l on a 
row boat he had purchased for his son at 
a boat yard in the vicinity of Neckles 
Beach Bar on June 5, 1974. He worked 
with Charles Albrecht. who operated a 
charter fishing boat* At various inter- 
vals he worked with Hildebrandt, whose 
boat was also undergoing repairs 

When the boat work was finished the 
three entered Neckles Beach Bar to 
drink beer, visit and view television. 
About eight in the evening Torres ar- 
rived and conversed with Hddebrandt 
out of Seijo's hearing. After Torres’ de- 
parture Hildebrandt informed Seijo that 
Torres had offered to pav each of them 
$2500 if they would accompany Torres, 
for protection, while he atterr.ptcd to col¬ 
lect Mjrr.e money that was ownd him.* 
With Seijo driving, they gave Albrecht a 
ride towanl his hom*. After discharging 


Albrecht at Pelham Parkway the aopoei- 
lants proceeded to a bar nearbv Hilil*. 
brandt’s sewir.g shop. After Hilde, 
brandt left the car, to talk with Torres, 
the appellants followed Torres to the v*. 
cinity of the Howard Johnson Restau¬ 
rant, where they parked the Chevrolet 
behind Torres’ Toyota. Torres ssked Se¬ 
ijo to drive the Toyota into the parking 
lot while Torres went on foot to rmvi 
the person who was to bring him Lhe 
money. Hildebrandt remained in the . 
parked vehicle, partly asleep from ha*- 
ing had too much to drink. Seijo ob- 
served Torres reraove a package fron» 
the Toyota and then walk toward the 
parking lot. Seijo entered the Toyota - 
and made a U-turn. According to his 
testimony, he reached the parking lot 
and parked the vehicle. From this point 
he observed Torres enter a white car. 
where the delivery of the puckage lo 
Detective Scamardella was accomplished. 
Seijo was immediately arrested, fruked 
and placed in the rear of a police car 
that had pulled alongside the Toyota. 1 

Seijo denied he had «ver threatened 
Torres. He disclaimed that he had fi- 
r.anced any of Hilrtebrandt’s allegwl nar¬ 
cotic Operation». He testified Hilde¬ 
brandt never told him he was involved in 
narcotics traffic and he never saw Hilde¬ 
brandt give Torres any narcotics He 
denied having Government Ex. 4 in his 
possessio n. 

In summation. the Government charac- 
terized Torres as the “kid” less familiär 
with the ways of the Street than his 
co-conspirators. “He was younger. he 
was innocent.” The juo’ cal!wl 

upon to consider iiis prior reo*ni and hi» 
arrest at 16 for stealing l>.»aeb*lU. wh:l« 
tlie -•■■•o'-d of ur.t of h.s »»-coiispirutor» 
inilici ed he “daalt with gun» rnther 
th. - b.csebitls." The Government 

stre*.-ed Torres’ military »vrvice — 


.;. Albrecht’* t .ti.Huiiy corro** ratetl S-ipo* 
r.-n-.-r: r..; tfet ever.t» ff ••r «h« -*r •?: 

r-.» .' ' v..iii '< 

. its' • y r--.,t Tvrr?* '"'U . : i. u. hf lr:t 

•; - th.tt hr ...aiM rv. e •• ••• - «- 


7. At t ’.f time ti, irr-it, s.m; » h.i.i t! .» **i -i» 
t-tc-li w.i» (iflW'fil 1.1 ! r -corücU "•» 
j, r »*. p » ( ! # »*»w**r • •’ * 

...is t'.sO» •. **t« 
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r-spect to Seijo, the Government argued 

_**j c corr.es down to who do you believe” 

—Seijo or Torres. 

On Decenber 17, 1974, after notice of 
-ad been fi'ed, Thomas M. For- 
Eso , the Assistant United States 
Attarr.iy who trled the case, filed an 
affidavit with the court in which he re- 
pcrtec that he had recently discovered 
--e Federal 3ureau of Investigation 
crimisai Identification sheet referred to 
eariier in the opinion. Although the 
Identification sheet ir.dicated that it had 
been received by the United States At- 
tomey's Office on July 2, 1974, through 
an error in a r.otation on the index card, 
the document was directed to the Chief 
of the Criminal Division. Since the 
Torres case had previously been as3igned 
to Assistant United States Attorney 
Kaufman, the identification sheet was 
retumed to the file room, where it re- 
rr.ai'.ed ur.til December, 1974. 

The affidavit further showed that pri- 
or to the discoverv of Torres’ conviction 
record in December, neither Mr. Fortuin 
nor Assistant United States Attorney 
Kaufman knew of this prior conviction.* 

[2] IVe are not confronted with any 
intentional Suppression on the part of 
the Government, of evidence favorable 
lo the deferdant. Indeed, the record in- 
dicates the Assistant United States At¬ 
torney, responsible for the prosecution, 
made known the falsity of Torres tcsti- 
ir.ony as soon as it was communicated to 
him. Although those representing the 
Government acted in good fuith, that 
! *s not conclude the question. One 
”>neern is the possiWe effcct the evi- 
•••nce withhel'l rnighc have had, i; it had 

v This informiuon was fur-iisb'd to ihr covrt 
t. i. t( - r :'»‘>;i::iry CO, Ia75. in res:>'-n».* lo a 
-•'•feMc by the p.i.net msde ilunn^ cnl ar*;u- 
•nen' Th.-»-* l.trts ire in add.'ion to «n 

• -tti *r. the .tffijv.it to dm rif-ct j.-'-r Torres 
-1 *J ; 0 .- Ifr mH \lt. KoTtin that 

• Pi.: ••.-r herr cer.u'.t I <•( < ’ irr.,.* prior 
• ? ti »*a>e ‘.»‘hen d> '-n 
•' . -v. i i T irr-s' ’’>.■) sh—tt" 

. - . - - • ptiht.i- olfl- 

. ... . r,n.» ct *r<- -r.-nt \ i»'< 

• ■ • : .; c.».**. !> d t-r-if.- 
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been available to the defense at the time 
of trial. 

(T)he suppression by the prosecution 
of evidence favorable to an accused 
upon request violates due process 
where the evidence is material either 
to guilt or to punishment, irrespective 
of the good faith or bad faith of the 
prosecution. 

Brady v. Maryland 373 U.S. 83, 87, 83 
S.Ct. 1194, 1196, 10 L.Ed.2d 215. 

We recognize that some shadow was 
cast on Torres’ testimony at the instance 
of the Government. He was cross-exam- 
ined at length. He admitted that he 
pleaded guilty to only one of the four 
counts in the indictment, reducing the 
possible maximum sentence from 60 to 
15 years; that he hoped his Cooperation 
with the Government would be of assist- 
ance to him at his sentencing. He also 
admitted that he had used opium, that 
he had been addicted to and had sold 
heroin; that at the time of the trial he 
was taking methadone. The import of 
past possession of marijuana pales in 
comparison with Torres’ extensive m- 
volvement with “hard” drugs. However, 
the false denial by Torres on the witness 
stand of his prior conviction has a differ¬ 
ent and more serious bearing. In this 
aspect, it cannot be said to conititute 
merely cumulative impeaching material. 

Although the Government argue« that 
Torres’ testimony in denial of any con¬ 
viction, other than.the juvenile offense, 
was not matoria! to the guilt or inno- 
cence of the appeliants, it is entirely 
clear that his testimony was false. His 
deniai in cross-examination of ever hav- 
i.cg bven arrcsted iluring his military 

cdfi'trrs hjd chsnked .vi’h the N-?'v Vor*< S r .ite 
Bureiu nt Cnimrii Identification, hur r-ccrdi 
of that agency «JiU not reve.ii tht* t f-itate 
ürr_’»: or conviction Thes** ot'ftotrf«? 

\!r Fortmn ch<». :h-» had checked t<J Torres 
hui ro prtir 1 n« vmi .-a* ’lhe '>jvernment. 
tii: ■ :h Mr. I*»*r»*. v. » ••■»rm-*rl *»e cn»ifi.>W 

t»*at r «. r s I J n > ‘ c »ir.v::u»r> Appir* 

e: ‘\, v.o er*ort . »>» r • ••■ • af t’*is t.r 1 .- t*» r**- 
rS • ■ 1* r M'.vi . n the r.ii I.. a!tho»i*h 
[iv < . c ’• !■: • 1 t j thu ’.iyr.rv 

f r .. pim.'-if »«•*•■.* I »rr**s 
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Service for using drugs was consciously 
untruthful. Unlike Di Domenico, the 


duct, a higher Standard of materialityj 
required. In this posture, the tesrt— 


fabric of the Government’* case against 
Seijo a-d Hildebrandt was such that 
Torras' credibility was the decisive fac- 
tor. The identification sheet in the 
Government’* possession had the capabil- 
icy of cemonstrating that hin past crimi- 
näl conduct was more serious than that 
of a youtiful de'.inquent. Of greater im¬ 
portante, it is persuasive that his false 
and conscious concealment of the prior 
conviction rendere the uncorroborated 
substar.ce of his testimony suspect. Per- 
haps the North Carolina conviction, had 
it beer disc'.osed at the trial, would not 
have sertously damaged Torres credibili¬ 
ty. However, his false concealment of 
any criminal record in his adult life gen- 
erates doubt coiiceming the rest of the 
evidence ke delivered against the appel- 
lants. 

[3] Of course, vre are mindful that a 
new trial is not called for at every in- 
stance where ® combing of 

the prcsecutors’ files after the trial has 
disclosed evidence possibly useful to the 
defense but not likely to have changed 
the verdict . . . United States v. 

Ke'gh, 391 F.2d 138, 148 (2d Cir. 1968). 
Yet when the reliability of a particular 
witness may be determinative of inno- 
cence or guilt, a “new trial is required if 
the faläe testimony could ... in 
any reasonable likelihood have affected 
the judgment of the jury 
Giglio v. United States, 405 U.S. 150, 
154, 92 S.Ct. 763, 766, 31 L.Ed.2d 104 
(1972); Napue v. Illinois, 360 U.S. 264, 
271, 79 S.Ct. 1173, 3 L.E<1.2d 1217 (1959). 

[4] Where, as here, there was re- 
glect, rather than prosecutorial miscon- 


whether there was a significant chanefc 
that this added item, developed by^i 
skilled counsel . . could have »•£ 

duced a reasonable doubt in the minds <4 
enough jurora to avoid a convictionA 
United States v. Sperling, 506 F.2d 1330f 
1333 (2d Cir. 1974), United States v. 
ler, 411 F.2d 823, 832 (2d Cir. 1969)_-»'* 

[5] Applying the test stated in 3CD r?.' 
as followed in this Circuit,* we are pevL i 
suaded that deapite the presence of otfisn, 
impeaching material available to th«? 
jury, Torres’ prior conviction and hisÄ 
false concealment of this fact, had ikj 
been known to the jury, would have e*4 
erted a compelling impact on his credibü4 
ity as to the unsubstantiated aspecu of 
his -estimony. Had the jury known that 
Torres responded untruthfully, the exp»* 
sure could have created a suffidenfc 
doubt in the minds of enough jurors to 
affect the result. United States v. Mil¬ 
ler, supra, 411 F.2d at 832. 

The taint of Torres’ false testimony is 
not erased because his untruthfulness af- 
fects only his credibility as a witnsre. 
“The jury’s estimate of the truthfulna« 
and reliability of a given witness may 
well be determinative of guilt or inn^ 
cence . . .1” Napue v. Illinois, so¬ 

pra, 360 U.S. at 269, 79 S.Ct. at 1177. It 
is so here; the jury was squarely faced 
with the hard question of whom to be- 
lieve. See United Sta’es v. Badala- 
mente, suprn, 507 F.2d at 15. 

Had the source and subject of Torres 
untruthfulness on direct examination 
been disclosed and developed at the trial, 
the appellants' fate may well have been 
differently decided. Although the true 


9 . Ser United State» v. Pacelli. 49! F.2d HO», 
(’d Cir. 1974). cert. denied. 413 U S 8_6. 95 
SCt 43 42 L.cd.2d 49 (1974). United SlV.es 
v Mayersohn. 452 F.2d 521 (24 Cir 1971). 
Un >ed State* v. Houie 4M F2d lo7 (24 Or. 
1972). cert denied, 417 I S 970. 94 S Ct. 31.4. 
41 L Ed.2d 1141 (!974); United States v 
PPft<4 t. 4M F.2d 242 (24 Cir. 19731. cert. ce- 
riJ. 417 US. 919. 94 SCt. 2625. 41 L Eu 2d 
234 (1374). United State» V. Fried. 4->b r -4 
201 C4 Cir. 197.1). cert. denied. 414 U S. 
w S.Ct. 23.43. 10 L.EC2J 759 (19'41. United 


State» v. Kahn. 472 F.2d 272 (2d Cir. 19*-’; 
cert. denied. 411 U.S. 932. 93 S.Ct. 2270. -•> 
L.Ed 24 953 (1973); United State» v. Bonanr» 
430 F.2d 1060 (2d Cir. 1970). cert. denied. JOD 
U S. 964. 9! S.Ct. 366. 27 L Ed.24 334 

See also. United State* v. Had.iUir.er.te. X- 
f 24 12 <24 Cir. 1974). ccrt. denied. 

U.S._. 95 SCt. 1563. 43 L.Ed.2d 776 

United State» v. Pnlivi. 410 F 24 573 i.2d 
1969). United State» v Keogh. 391 F -d 
(24 Cir 1965). 




*r_s«er to the pretise queation must re- 
■aaia unk; own, enough is established in 
,. e pecord presented to de mons trete that 
~ e maMriai withheld sufficiently 
»cähee u?on the constitutionally pro- 
xc-jcd rights of the appellant» and im- 
pairs the validity of the verdicts re- 
turaed against them. 

tfhüe the Government case against 
Hildebrandt appears «pmewhat strenger 
ihan that presented against Seijo, the 
verdicts returned in both instances were 
rl.T.ilariy compoeed in the proof. Both 
eonvictions are esaentially predicated on 
•jw now suspect credibility of the crucial 
vitness Torres." We find no oocasion to 
further allocate nor compare the sub- 
.unce of the proof as to the respective 

»ppeüants. \ - 

Since new trials are required, we are 
■»t called upon to consider the chal- 
*-ges advarced by the appellant Seijo 
xr.ceming the validity of his sentence. 

The eonvictions are set aside and new 
-als ordered as to both appellants. 
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